For each of the problems below, consider whether the restriction could be enforced as a real covenant or an equitable servitude (sometimes the answer is both). The real issue is whether the servitude will run with the land. You need to consider whether it will run for the burdened and benefited parcel separately. To start with, consider whether the benefits and burdens touch and concern the land.
1. Darren and Alice are neighbors. Darren has three big dogs and Alice has three small children. Alice and Darren covenant that would require Darren to build a solid 6 foot fence along his lot line. In return, Alice agrees to maintain the fence. 
Start by identifying the benefited and burdened parcels. Here. Alice is burdened (she has to maintain the fence) and Darren is benefited (he gets his fence maintained).
Now, can we enforce this as a real covenant? Real covenants must (1) be in writing (2) the original must intend for it to run, (3) satisfy the privity requirements, and (4) it must touch and concern the land.
· Here, we have no suggestion that this was put in writing so it probably doesn’t meet (1)
· We also have no information about intent. We’d need to ask whether the parties intended the burden to run and whether they intended the benefit to run. We’d want to see something where the parties state that whoever lives on Alice’s parcel will maintain the fence for the burden to run and something that said whoever lives on Darren’s parcel gets a maintained fence. This example probably doesn’t meet (2)
· We do not have any information about vertical privity (that would relate to the relationship between Darren and his perspective buyer and between Alice and her perspective buyer). Horizontal privity is about the relationship between Darren and Alice as the original parties to the agreement. Most jurisdictions have done away with the horizontal privity requirement and we don’t need to worry about it. But if we are in a jurisdiction that requires horizontal privity, it is not met here (not on our facts at least … Darren & Alice would have to be landlord/tenant or have other related interests in the parcel like buyer/seller or present interest / future interest). So (3) may fail too.
· Touch and concern is the trickiest element. We have to consider the touch and concern question for the benefit and burden separately.
· [A] Does the benefit touch and concern the land? Yes. The fence is on Darren’s property and relates to his enjoyment and use of his property.
· [B] Does the burden touch and concern the land? This is a harder call. I think we could say yes because Alice’s property is also benefited by having a fence in good repair (good fences make good neighbors, property values from having fences in good repair etc.). Some folks might argue the burden doesn’t touch and concern the land because it was a personal obligation that Alice agreed to because she wanted to protect her kids – not something she entered into as a property owner.
· Answering these two questions is just the start of the analysis though, because what we really want to know is whether the real covenant will run with the land. That is, are we looking at just a contract between Darren and Alice or something that will bind their successors?
· Let’s first think about whether the burden will run with the land. Here, we mean whether the person Alice sells her house to will have to continue to maintain the fence. 
· For the burden to run with the land, we need to satisfy requirements (1)-(3) above PLUS in most jurisdictions both the benefit and burden must run with the land. That is, the answer to both questions [A] & [B] above must be YES. 
· In other jurisdictions, the burden must run with the land, but the benefit need not. In other words, the answer to [B] must be yes, but the answer to [A] could be yes or no.
· Next, consider whether the benefit will run with the land. Here, we mean whether the person Darren sells his house to will be able to demand that the next door neighbor maintain the fence.
· For the benefit to run with the land (in all jurisdictions), the benefit must touch and concern the land, but the burden need not. That is, the answer to [A] must be yes, but the answer to [B] can be yes or no.

So for multiple reasons, we know that we can’t enforce this as a real covenant. Could we enforce it as an equitable servitude? Now, we must show (1) the original parties intended it (the burden and benefit) to run, (2) the new landowner received the property with notice of the restriction and (3) the servitude touched and concerned the land. So it doesn’t matter that we don’t have a writing and that the privitity may be lacking. The touch and concern rules are identical for RCs and ESs so we can follow the analysis above. The intent requirement is the same as well. We may not have a writing to signify intent, l but we can look to external evidence to see whether Darren and Alice wanted this to run with the land. We can’t answer the notice question until we actually have subsequent landowners involved and can assess whether they knew about the agreement when they bought the land.

2. Pete obtained a covenant from his neighbor, Prudence, that she would not use her land commercial purposes. 
Start by identifying the benefited and burdened parcels. Here. Prudence is burdened (she cannot use her land for commercial purposes) and Pete is benefited (no commercial activity).
Now, can we enforce this as a real covenant? Real covenants must (1) be in writing (2) the original must intend for it to run, (3) satisfy the privity requirements, and (4) it must touch and concern the land.
· Here, we don’t know whether it was in writing, so it is unclear whether it meets (1)
· We also have no information about intent. We’d need to ask whether the parties intended the burden to run and whether they intended the benefit to run. Not clear whether this is just about Prudence’s use of the land (kinda sounds like that) or use of the land forever and ever. This might not meet (2)
· We do not have any information about vertical privity (that would relate to the relationship between Pete and his perspective buyer and between Prudence and her perspective buyer). Horizontal privity is about the relationship between Pete and Prudence as the original parties to the agreement. Most jurisdictions have done away with the horizontal privity requirement and we don’t need to worry about it. But if we are in a jurisdiction that requires horizontal privity, it doesn’t appear to be present here. So (3) likely fails.
· Touch and concern is the trickiest element. We have to consider the touch and concern question for the benefit and burden separately.
· [A] Does the benefit touch and concern the land? Unclear. Pete is benefited from the lack of commercial activity. If the goal is to protect the residential character of the area, then the answer is yes. If the goal is to prevent competition with Pete’s business in another part of town, then the answer is no. The real answer here is that we are lacking key information, but I would lean toward yes.
· [B] Does the burden touch and concern the land? Yes, she cannot use her land for commercial purposes. That directly affects and pertains to her use of the land.
· Now we look at whether the benefits and burden will run with the land
· Burden: When Prudence sells her house, will the prohibition on commercial purposes remain in place? 
· For the burden to run with the land, we need to satisfy requirements (1)-(3) PLUS in most jurisdictions both the benefit and burden must run with the land. That is, the answer to both questions [A] & [B] above must be YES. Probably okay here.
· In other jurisdictions, the burden must run with the land, but the benefit need not. In other words, the answer to [B] must be yes, but the answer to [A] could be yes or no. Definitely okay here.
· Benefit: When Pete sells his house, will the new landowner be able to prohibit the neighbor for using the land for commercial purposes?
· For the benefit to run with the land (in all jurisdictions), the benefit must touch and concern the land, but the burden need not. That is, the answer to [A] must be yes, but the answer to [B] can be yes or no. Probably okay here.

So for multiple reasons, we know that we can’t enforce this as a real covenant. Could we enforce it as an equitable servitude? Now, we must show (1) the original parties intended it to run, (2) the new landowner received the property with notice of the restriction and (3) the servitude touched and concerned the land. So it doesn’t matter that we don’t have a writing and that the privitity may be lacking. The touch and concern rules are identical for RCs and ESs so we can follow the analysis above. The intent requirement is the same as well. We may not have a writing to signify intent, l but we can look to external evidence to see whether Pete and Prudence wanted this to run with the land. We can’t answer the notice question until we actually have subsequent landowners involved and can assess whether they knew about the agreement when they bought the land.

3. Prudence covenanted with her neighbor Pete that she would not build a house on her property and that she would not smoke cigarettes and she would go to church every Sunday. 
Start by identifying the benefited and burdened parcels. Here. Prudence is burdened (she cannot build on her property, smoke, or go to church) and Pete is benefited.
Real covenants must (1) be in writing (2) the original must intend for it to run, (3) satisfy the privity requirements, and (4) it must touch and concern the land.
· Here, we don’t know whether it was in writing, so it is unclear whether it meets (1)
· We also have no information about intent. We’d need to ask whether the parties intended the burden to run and whether they intended the benefit to run. Not clear whether this is just about Prudence’s use of the land (kinda sounds like that) or use of the land forever and ever. This might not meet (2)
· We do not have any information about vertical privity (that would relate to the relationship between Pete and his perspective buyer and between Prudence and her perspective buyer). Horizontal privity is about the relationship between Pete and Prudence as the original parties to the agreement. Most jurisdictions have done away with the horizontal privity requirement and we don’t need to worry about it. But if we are in a jurisdiction that requires horizontal privity, it doesn’t appear to be present here. So (3) likely fails.
· Touch and concern is the trickiest element. We have to consider the touch and concern question for the benefit and burden separately.
· [A] Does the benefit touch and concern the land? 
· There are three benefits here: building prohibition, smoke free Prudence, and church –going Prudence. I think we would be hard pressed to say that these all touch and concern the land. The building prohibition comes the closest because we can envision that it would benefit Pete’s property (no shadows, nice views, etc.). We can probably even think of a scenario where the smoking ban benefits Pete’s property (keeping his neighboring land smoke free), but the limitation appears to be restricting Prudence even when she isn’t on the property and doesn’t apply to other folks who may be on the property. The church-going is  the hardest to argue (do you have higher property values if your neighbors go to church? Probably in some communities). I think a court would likely only find that the first restriction (on building a house) touches and concerns the land
· [B] Does the burden touch and concern the land? In this case, the analysis is similar as we did with the benefit side. The prohibition on the house certainly touches and concerns Prudence’s land but the smoking bank and churchgoing do not.
· Now we look at whether the benefits and burden will run with the land
· Burden: When Prudence sells her house, will the prohibitions remain in place? 
· For the burden to run with the land, we need to satisfy requirements (1)-(3) PLUS in most jurisdictions both the benefit and burden must run with the land. That is, the answer to both questions [A] & [B] above must be YES. Only for the restriction on home building.
· In other jurisdictions, the burden must run with the land, but the benefit need not. In other words, the answer to [B] must be yes, but the answer to [A] could be yes or no. Only for the restriction on home building.
· Benefit: When Pete sells his house, will the new landowner be able to prohibit the neighbor for using building a house, smoking, church-going?
· For the benefit to run with the land (in all jurisdictions), the benefit must touch and concern the land, but the burden need not. That is, the answer to [A] must be yes, but the answer to [B] can be yes or no. Only for the restriction on home building.
· Note that the Church-going limitation would probably be void as against public policy or violative of the Federal Fair Housing act as a religion-based restriction.

Again, not a RC. Could we enforce it as an equitable servitude? Now, we must show (1) the original parties intended it to run, (2) the new landowner received the property with notice of the restriction and (3) the servitude touched and concerned the land. So it doesn’t matter that we don’t have a writing and that the privitity may be lacking. The touch and concern rules are identical for RCs and ESs so we can follow the analysis above. The intent requirement is the same as well. We may not have a writing to signify intent, l but we can look to external evidence to see whether Pete and Prudence wanted this to run with the land. We can’t answer the notice question until we actually have subsequent landowners involved and can assess whether they knew about the agreement when they bought the land.
4. Prudence covenant with Pete that she would not use the store on her land in a manner that would compete with the store on his land.
This analysis is similar to the restrictions above about commercial property or not building a house, but this is highlights the question of whether the benefit is something that touches and concerns the land. You could argue that the benefit touches and concerns Pete’s land because that is where his store is or you could argue that the benefit is really just to Pete’s business and not associated with the land. Think about it this way, when someone comes in and buys Pete’s land are they also buying his store? Probably, then we should consider this to be a benefit to the parcel (as opposed to just a benefit to Pete).
5. Prudence and Pete own neighboring lakefront lots. To protect their views, they exchange covenants not to build within 50’ of the shore. 
Both the benefit and burden touch and concern the land here (satisfying the T&C requirement for either RCs or ESs). To figure out whether it will run with the land we’d need to find out if it was in writing, whether there was intent, etc. It doesn’t look like we have horizontal privity.
6. O conveys Blackacre to A, and A promises for herself, her heirs, and assigns not to erect a slaughterhouse on Blackacre. The covenant is for the benefit of adjacent Whiteacre, owned by O. The deed is recorded. 
Finally, we have an example where we know they got it in writing. And the language sounds like there was an intent for the covenant to run with the land. We’d need to ask whether the parties intended the burden to run and whether they intended the benefit to run. We can see intent for the benefit to run by the statement that the covenant is for the benefit of a parcel instead of saying that it is for the benefit of an individual. Additionally, the language obliging A’s heirs and assigns indicates the parties intended the burden to run with the land. So we have met elements (1) and (2) for RCs. Next, we look at horizontal privity. Because the covenant is present in the deed (the conveyance of Blackacre), privity (3) is also met. Now we go through the touch and concern analysis. Blackacre is burdened and Whiteacre is benefited. Does the burden touch and concern the land? Yes, slaughterhouse limitation on Blackacre. Does the benefit touch and concern the land? Yes, the adjacent parcel gets the benefit of not being next to a noisy smelly slaughterhouse. Because everything touches and concerns the land, both the burden and benefit will run.
If you wanted an injunction, could you also enforce this as an equitable servitude? Well intent and touch and concern are met so we would just need to look at whether the subsequent landowner of the burdened parcel had notice. We don’t require the subsequent owner of Whiteacre to have notice (but without notice they are unlikely to know that they have something to enforce).
7. Blackacre is a 100 acre oasis in the middle of the desert with a fresh water spring-fed well on its eastern half. O subdivides Blackacre and sells the western half to B. In the deed, which is recorded, O agrees “for herself, her heirs and assigns, to provide spring water to the western half of Blackacre until the year 2025.
RC: (1) We have a writing. (2) We’d need to ask whether the parties intended the burden to run and whether they intended the benefit to run. It looks like we have an intent for the burden to run with the land based on the language about heirs and assigns. It looks like we have intent for the benefit to run based on the reference to the parcel and not a person and because there is a certain date set (until 2025). The date in there is good evidence that it is not limited to O as a person but to anyone who might occupy the property. (3) Privity, if required, looks pretty good because the RC is created in a land conveyance. (4) Touch and concern appears easily satisfied as well. The burden (O’s ½ of blackacre providing water) touches and concerns the land. The benefit (B’s ½ of Blackacre receiving water) also looks like it touches and concerns B’s land. This is a desert after all and provision of water would be very important to the value of a property. Because both the burden and the benefit touch and concern the land, we don’t need to do any fancy gymnastics of looking at the burden and benefit rules separately. This is enforceable as a real covenant.
ES: Intent and T&C are satisfied as detailed above. We would just need to see whether a subsequent owner of the burden property (someone who buys O’s half) acquires the property with notice of the burden. Arguably, there could be a constructive notice issue here. Because this is a desert and O’s land has the local source of water, it might be logical to inquire into any obligations regarding the water. There might be some desert community norms on this issue that would bolster a constructive or inquiry notice type argument.
8. For valuable consideration, O, a Malibu resident, validly executes and instrument in favor of A, a law student residing in the dormitories. The instrument provides that O conveys “to Student a right to drive across O’s property to get to the beach,” and that the right is “to run with the land” and that O, his heirs and assigns, promise to maintain the road.” Student records the instrument.
RC: (1) It is in writing. (2) Did the parties intend for the burdens and benefits to run with the land. The fact that the instruments says that it is to run with the land is good evidence that the parties intended the burden to run. There is no similar evidence about the benefit though. It looks like this is just a person benefit in the student. (3) No horizontal privity here, so hopefully we are in a jurisdiction that doesn’t require it. (4) Touch and concern is trickier.
· [A] Does the benefit touch and concern the land? 
· NO. The benefit is A’s ability to get to the beach. That does not touch and concern A’s property (if the student even owns property)
· [B] Does the burden touch and concern the land? YES. This burden is directly about the use of his land.
· Now we look at whether the benefits and burden will run with the land
· Burden: When O sells her house, will A still be able to cross the land to get to the beach? 
· For the burden to run with the land, we need to satisfy requirements (1)-(3) PLUS in most jurisdictions both the benefit and burden must run with the land. That is, the answer to both questions [A] & [B] above must be YES. So in those jurisdictions, the burden will not run with the land.
· In other jurisdictions, the burden must run with the land, but the benefit need not. In other words, the answer to [B] must be yes, but the answer to [A] could be yes or no. In these jurisdictions, we would be okay.
· Benefit: Hard to know how to even encapsulate this. A’s right isn’t attached to a piece of property, so there is no property conveyance that he could pass on with the right attached to it. Some jurisdictions might ask whether his right is assignable and would do the same analysis
· For the benefit to run with the land (in all jurisdictions), the benefit must touch and concern the land, but the burden need not. That is, the answer to [A] must be yes, but the answer to [B] can be yes or no. Because this benefit does not touch and concern the land, it can’t be passed on to others.

ES: If O sells her land, can A invoke ES to get an injunction (requiring the new landowner to allow A’s access). We have intent above and we follow the same T&C rules as above, so it will vary by jurisdiction. We would also likely have notice by the purchaser because the restriction was recorded with the deed by A. (smart move A).
9. O owns two adjacent lots, lot 1 and lot 2. She sells lot 1 to A. A records the deed. The deed contains an express covenant restricting the lot conveyed to residential use. The deed states that “the covenant is to run with the lot conveyed and the adjacent land which O retains, to all subsequent grantees.” 
RC: (1) it is in writing. (2) Language of the deed indicates that the parties intend both the benefit and burden to run with the land. (3) Privity met because this is occurring in a land conveyance. (4) Touch and concern? Well the restriction to keep the burdened land as residential touches and concerns the land. The benefit side of the equation is harder. The benefit is likely keeping the area in residential use (and thereby keeping up the property values). This has been held to touch and concern the land. Because both the benefit and burden touch and concern the land, this requirement will be met for either the burden or benefit to run with the land. This is enforceable as a RC
ES: The intent and T&C questions are the same as for an RC so we would only need to make sure we had notice. Clear language in a recorded deed means that there would be notice (usually called “record notice”).
10. Olivia owns farmland along the Mississippi River that is protected from flooding by levees along the riverbank. Olivia sells part of the land, including a narrow strip right on the river, to Alice. The deed from Olivia to Alice contains an express covenant requiring Alice “to maintain the part of the levee along Alice’s riverbank to protect the surrounding land and crops from the Mississippi’s flooding.” The deed is recorded. 
[bookmark: _GoBack]RC: (1) in writing. (2) Do the parties intend for both the burden to run with the land? It is not clear from the facts here. It says that the covenant requires Alice to do something, not that it requires Alice and her heirs and assigns, not that it requires the owner of the parcel along the river. We have the same conundrum with whether the parties intended the benefit to run with the land. The circumstances make it sound like we would want whoever is living along the river to protect the levee but the language we have just doesn’t give us a full picture of intent. We may need to go gather some external evidence. (3) Privity is probably okay because the covenant is part of a larger conveyance. (4) Looks like both the burden and benefit touch and concern the land here. The benefit is protection of the surrounding land and crops. The burden is maintaining a levee on the property. Enforcement in this case will turn on the intention of Olivia and Alice.

ES: The answer is the same as above because the intent and T&C analysis are the same. We would also need to add a lens of notice but as this deed was recorded there will be record notice.

